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DETAILED ACTION 
Claim Objections 

1'. Claim 7 is objected to because of the following informalities: 

Referring to claims 7 and 9, "the backup storage element" has no antecedent 

basis and is understood to refer to "the backup device". 
Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 12-16 and 18-20 are rejected under 35 U.S.C. 102(b) as being 
anticipated by US 5713024 to Halladay. Referring to claim 12, Halladay discloses 
detecting if an operating portion of the system has experienced a fault (From line 57 of 
column 1 , "If a failure occurs, the cold boot data backup system performs the data file 
location, retrieval and restore operations, independent of the user."); accessing a 
backup device to enable communication over a network (From line 45 of column 8, "The 
cold boot application program at step 86 next initiates the hard drive restore process 
which populates the hard drive with all the application programs and application data to 
recreate the state of the hard drive immediately prior to the hard drive failure. The cold 
boot program instructs the user at step 86A to load the first backup media 21 into the 
backup drive 20 and proceeds at step 86B to read the directory information from this 
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backup media 21."); retrieving data over the network, the data comprising an image 
containing user data and an operating system (From line 53 of column 8, "The backup 
media 21 is searched for full and incremental backup sessions, each of which are 
identified via system IDs in the ID history that was written by the cold boot apparatus 10 
on the cold boot floppy disk as noted above."); and recovering the system using the 
image (From line 57 of column 8, "The data that is retrieved from the backup media 21 
regarding the full and incremental backup sessions are used by the cold boot program 
at step 86C to create a temporary data base. The backup media read process of steps 
86A and 86B are repeated for each backup media that has been created for the 
computer system 1 until at step 86C it is determined that the last backup media 21 has 
been read."). 

Referring to claim 13, Halladay discloses loading a backup software routine from 
the backup device (From line 57 of column 7, "The cold boot apparatus 10 typically 
consists of an application program resident on computer system 1 , which is used as 
described herein to create a cold boot floppy disk which is used to cold boot the 
computer system I in the event the memory of computer system 1 false and must be 
completely restored."). 

Referring to claim 14, Halladay discloses the backup software routine comprises 
a browser, the method further comprising executing the browser to access the network 
to retrieve the data (From line 45 of column 8, "The cold boot application program at 
step 86 next initiates the hard drive restore process which populates the hard drive with 
all the application programs and application data to recreate the state of the hard drive 
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immediately prior to the hard drive failure. The cold boot program instructs the user at 
step 86A to load the first backup media 21 into the backup drive 20 and proceeds at 
step 86B to read the directory information from this backup media 21 . The backup 
media 21 is searched for full and incremental backup sessions, each of which are 
identified via system IDs in the ID history that was written by the cold boot apparatus 10 
on the cold boot floppy disk as noted above. The data that is retrieved from the backup 
media 21 regarding the full and incremental backup sessions are used by the cold boot 
program at step 86C to create a temporary data base. The backup media read process 
of steps 86A and 86B are repeated for each backup media that has been created for the 
computer system 1 until at step 86C it is determined that the last backup media 21 has 
been read."). 

Referring to claim 1 5, Halladay discloses executing the backup software routine 
to access the network (From line 32 of column 3, "The cold boot data backup apparatus 
10 is installed on computer system 1 and serves to store selected data files on a backup 
media 21 that is located in backup drive 20. The backup media 21 is a rewriteable 
media, and can be mountable magnetic tape, fixed disk drive media, mountable disk 
drive media, disk drive array, or any other rewriteable media. The backup drive 20 is 
typically a separate device that is connected to computer system 1 via an interface, 
such as the parallel port 5 of the computer system 1 or a data communication port 6. 
The backup device 20 can be collocated with computer system 1 or can be located 
remote from computer system 1 and connected thereto via a data communication link 7 
or network 3."). 
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Referring to claim 1 6, Halladay discloses retrieving the data comprises retrieving 
the data from a backup storage system couple to the network (From line 45 of column 8, 
"The cold boot application program at step 86 next initiates the hard drive restore 
process which populates the hard drive with all the application programs and application 
data to recreate the state of the hard drive immediately prior to the hard drive failure. 
The cold boot program instructs the user at step 86A to load the first backup media 21 
into the backup drive 20 and proceeds at step 86B to read the directory information from 
this backup media 21 . The backup media 21 is searched for full and incremental 
backup sessions, each of which are identified via system IDs in the ID history that was 
written by the cold boot apparatus 10 on the cold boot floppy disk as noted above. The 
data that is retrieved from the backup media 21 regarding the full and incremental 
backup sessions are used by the cold boot program at step 86C to create a temporary 
data base. The backup media read process of steps 86A and 86B are repeated for 
each backup media that has been created for the computer system 1 until at step 86C it 
is determined that the last backup media 21 has been read."). 

Referring to claim 18, Halladay discloses booting from a backup storage device 
instead of the main storage device if the system has experienced a fault (From line 57 
of column 7, "The cold boot apparatus 10 typically consists of an application program 
resident on computer system 1 , which is used as described herein to create a cold boot 
floppy disk which is used to cold boot the computer system I in the event the memory of 
computer system 1 false and must be completely restored."); using the backup storage 
device to enable communications over a network to retrieve an image to recover the 
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system, wherein the image comprises user data and an operating system (From line 45 
of column 8, "The cold boot application program at step 86 next initiates the hard drive 
restore process which populates the hard drive with all the application programs and 
application data to recreate the state of the hard drive immediately prior to the hard 
drive failure. The cold boot program instructs the user at step 86A to load the first 
backup media 21 into the backup drive 20 and proceeds at step 86B to read the 
directory information from this backup media 21 . The backup media 21 is searched for 
full and incremental backup sessions, each of which are identified via system IDs in the 
ID history that was written by the cold boot apparatus 1 0 on the cold boot floppy disk as 
noted above. The data that is retrieved from the backup media 21 regarding the full and 
incremental backup sessions are used by the cold boot program at step 86C to create a 
temporary data base. The backup media read process of steps 86A and 86B are 
repeated for each backup media that has been created for the computer system 1 until 
at step 86C it is determined that the last backup media 21 has been read."). 

Referring to claim 19, Halladay discloses loading a routine from the backup 
storage device to enable the network communication (From line 45 of column 8, "The 
cold boot application program at step 86 next initiates the hard drive restore process 
which populates the hard drive with all the application programs and application data to 
recreate the state of the hard drive immediately prior to the hard drive failure. The cold 
boot program instructs the user at step 86A to load the first backup media 21 into the 
backup drive 20 and proceeds at step 86B to read the directory information from this 
backup media 21 . The backup media 21 is searched for full and incremental backup 
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sessions, each of which are identified via system IDs in the ID history that was written 
by the cold boot apparatus 10 on the cold boot floppy disk as noted above. The data 
that is retrieved from the backup media 21 regarding the full and incremental backup 
sessions are used by the cold boot program at step 86C to create a temporary data 
base. The backup media read process of steps 86A and 86B are repeated for each 
backup media that has been created for the computer system 1 until at step 86C it is 
determined that the last backup media 21 has been read." Further, from line 32 of 
column 3, "The cold boot data backup apparatus 10 is installed on computer system 1 
and serves to store selected data files on a backup media 21 that is located in backup 
drive 20. The backup media 21 is a rewriteable media, and can be mountable magnetic 
tape, fixed disk drive media, mountable disk drive media, disk drive array, or any other 
rewriteable media. The backup drive 20 is typically a separate device that is connected 
to computer system 1 via an interface, such as the parallel port 5 of the computer 
system 1 or a data communication port 6. The backup device 20 can be collocated with 
computer system 1 or can be located remote from computer system 1 and connected 
thereto via a data communication link 7 or network 3." Further, from line 67 of column 7, 
"The cold boot apparatus 10 populates the cold boot floppy disk with the required 
programs and data to execute the hard drive restore process."). 

Referring to claim 20, Halladay discloses loading the routine comprises loading a 
browser (From line 45 of column 8, "The cold boot application program at step 86 next 
initiates the hard drive restore process which populates the hard drive with all the 
application programs and application data to recreate the state of the hard drive 
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immediately prior to the hard drive failure. The cold boot program instructs the user at 
step 86A to load the first backup media 21 into the backup drive 20 and proceeds at 
step 86B to read the directory information from this backup media 21 . The backup 
media 21 is searched for full and incremental backup sessions, each of which are 
identified via system IDs in the ID history that was written by the cold boot apparatus 10 
on the cold boot floppy disk as noted above. The data that is retrieved from the backup 
media 21 regarding the full and incremental backup sessions are used by the cold boot 
program at step 86C to create a temporary data base. The backup media read process 
of steps 86A and 86B are repeated for each backup media that has been created for the 
computer system 1 until at step 86C it is determined that the last backup media 21 has 
been read."). 



4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 1 -7, 9-1 1 , and 30-32 rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over US 5713024 to Halladay in further view of US 5627964 to Reynolds 
et al. Referring to claim 1 , Halladay discloses an interface to a network (Figure 1 , 
elements 2, 5, 6, 16, and the communication path between 16 and 20.); a first 
operational element to perform one or more tasks in the system (From the abstract, 
"This apparatus automatically formats the computer system memory in response to a 



Claim Rejections - 35 USC § 103 
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failure thereof and automatically restores the operating system, all application programs 
and every data file that is selected by the user to be monitored and preserved by this 
apparatus."); and a backup device to enable access of the network through the interface 
in response to failure of the first operational element (From line 32 of column 3, "The 
cold boot data backup apparatus 10 is installed on computer system 1 and serves to 
store selected data files on a backup media 21 that is located in backup drive 20. The 
backup media 21 is a rewriteable media, and can be mountable magnetic tape, fixed 
disk drive media, mountable disk drive media, disk drive array, or any other rewriteable 
media. The backup drive 20 is typically a separate device that is connected to 
computer system 1 via an interface, such as the parallel port 5 of the computer system 
1 or a data communication port 6. The backup device 20 can be collocated with 
computer system 1 or can be located remote from computer system 1 and connected 
thereto via a data communication link 7 or network 3."). Although Halladay do not 
specifically disclose a storage element containing a flag to indicate if a fault has 
occurred with the first operational element, using a flag that indicates a fault so as to 
initiate a recovery program is well known in the art. An example of this is shown by 
Reynolds et al., from line 20 of column 6, "First, the computer system 101 is started up 
(Step AA). Next, basic input-output components of the operating system are loaded 
(Step AB), for example, into portions of memory 107. The basic input-output 
components are a subset of core components 201 sufficient to enable processor 105 to 
check the special flag (in Step AC, below). They can include, for example, components 
to access storage mechanism 108. Next, processor 105 determines whether a special 
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flag is set (Step AC). This flag indicates whether fail-safe mode is to be established in 
response to a previous failure of an attempt to establish normal mode. The flag can be 
stored, for example, using storage mechanism 108." A person of ordinary skill in the art 
at the time of the invention would have been motivated to indicate a failure to initiate 
recovery because, from line 29 of column 6, "indicates whether fail-safe mode is to be 
established in response to a previous failure of an attempt to establish normal mode". 

Referring to claim 2, Halladay discloses the first operational element comprises a 
disk drive (From line 59 of column 4, "In a personal computer, this backup is a dump of 
the contents of the hard drive."). 

Referring to claim 3, Halladay discloses the backup device comprises a backup 
storage element containing a backup routine adapted to perform communications 
through the interface to the network (From line 32 of column 3, "The cold boot data 
backup apparatus 10 is installed on computer system 1 and serves to store selected 
data files on a backup media 21 that is located in backup drive 20. The backup media 
21 is a rewriteable media, and can be mountable magnetic tape, fixed disk drive media, 
mountable disk drive media, disk drive array, or any other rewriteable media. The 
backup drive 20 is typically a separate device that is connected to computer system 1 
via an interface, such as the parallel port 5 of the computer system 1 or a data 
communication port 6. The backup device 20 can be collocated with computer system 
1 or can be located remote from computer system 1 and connected thereto via a data 
communication link 7 or network 3."). 

Referring to claim 4, Halladay discloses the backup routine comprises a browser 
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(From line 3 of column 5, "The user accesses the cold boot data backup system 10 via 
the standard application program activation process native to computer system 1 . The 
cold boot data backup system 10, when activated, presents the user with the display 
illustrated in FIG. 2. The configuration selection activates the capability for the user to 
define the mode of data backup and to identify the elements that are to be protected. 
This process is similar to existing data backup systems and is not described in great 
detail herein in the interest of brevity and clarity of description."). 

Referring to claim 5, Halladay discloses the first operational element comprises a 
first disk drive, and wherein the backup storage element comprises a second disk drive 
separate from the first disk drive (From line 32 of column 3, "The cold boot data backup 
apparatus 10 is installed on computer system 1 and serves to store selected data files 
on a backup media 21 that is located in backup drive 20. The backup media 21 is a 
rewriteable media, and can be mountable magnetic tape, fixed disk drive media, 
mountable disk drive media, disk drive array, or any other rewriteable media. The 
backup drive 20 is typically a separate device that is connected to computer system 1 
via an interface, such as the parallel port 5 of the computer system 1 or a data 
communication port 6. The backup device 20 can be collocated with computer system 
1 or can be located remote from computer system 1 and connected thereto via a data 
communication link 7 or network 3."). 

Referring to claim 6, Halladay discloses the second disk drive has a smaller 
storage capacity than the first disk drive (From line 57 of column 7, "The cold boot 
apparatus 10 typically consists of an application program resident on computer system 
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1, which is used as described herein to create a cold boot floppy disk which is used to 
cold boot the computer system I in the event the memory of computer system 1 false 
and must be completely restored."). 

Referring to claim 7, Halladay discloses the backup device comprises non- 
volatile memory (From line 57 of column 7, "The cold boot apparatus 10 typically 
consists of an application program resident on computer system 1 , which is used as 
described herein to create a cold boot floppy disk which is used to cold boot the 
computer system I in the event the memory of computer system 1 false and must be 
completely restored."). 

Referring to claim 9, Halladay discloses the backup device comprises a 
removable disk drive (From line 57 of column 7, "The cold boot apparatus 10 typically 
consists of an application program resident on computer system 1 , which is used as 
described herein to create a cold boot floppy disk which is used to cold boot the 
computer system I in the event the memory of computer system 1 false and must be 
completely restored."). 

Referring to claim 1 0, Halladay discloses the backup device to retrieve user data 
and software over the network to recover the system (From line 45 of column 8, "The 
cold boot application program at step 86 next initiates the hard drive restore process 
which populates the hard drive with all the application programs and application data to 
recreate the state of the hard drive immediately prior to the hard drive failure. The cold 
boot program instructs the user at step 86A to load the first backup media 21 into the 
backup drive 20 and proceeds at step 86B to read the directory information from this 
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backup media 21 . The backup media 21 is searched for full and incremental backup 
sessions, each of which are identified via system IDs in the ID history that was written 
by the cold boot apparatus 10 on the cold boot floppy disk as noted above. The data 
that is retrieved from the backup media 21 regarding the full and incremental backup 
sessions are used by the cold boot program at step 86C to create a temporary data 
base. The backup media read process of steps 86A and 86B are repeated for each 
backup media that has been created for the computer system 1 until at step 86C it is 
determined that the last backup media 21 has been read." Further, from line 32 of 
column 3, "The cold boot data backup apparatus 10 is installed on computer system 1 
and serves to store selected data files on a backup media 21 that is located in backup 
drive 20. The backup media 21 is a rewriteable media, and can be mountable magnetic 
tape, fixed disk drive media, mountable disk drive media, disk drive array, or any other 
rewriteable media. The backup drive 20 is typically a separate device that is connected 
to computer system 1 via an interface, such as the parallel port 5 of the computer 
system 1 or a data communication port 6. The backup device 20 can be collocated with 
computer system 1 or can be located remote from computer system 1 and connected 
thereto via a data communication link 7 or network 3." Further, from line 67 of column 7, 
"The cold boot apparatus 10 populates the cold boot floppy disk with the required 
programs and data to execute the hard drive restore process."). 

Referring to claim 1 1 , Halladay discloses the first operational element comprises 
a storage element, the backup device to retrieve an image of the storage element to 
recover the storage element to its operational state (From line 55 of column 4, "A 
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primary function of the cold boot data backup system 10 is to backup data files that are 
created and modified by the user on to a backup media 21 for safekeeping. To 
accomplish this goal, it is expected that a user first backs up the entirety of the data 
stored in the memory of computer system 1 . In a personal computer, this backup is a 
dump of the contents of the hard drive." Further, from line 45 of column 8, "The cold 
boot application program at step 86 next initiates the hard drive restore process which 
populates the hard drive with all the application programs and application data to 
recreate the state of the hard drive immediately prior to the hard drive failure. The cold 
boot program instructs the user at step 86A to load the first backup media 21 into the 
backup drive 20 and proceeds at step 86B to read the directory information from this 
backup media 21 . The backup media 21 is searched for full and incremental backup 
sessions, each of which are identified via system IDs in the ID history that was written 
by the cold boot apparatus 1 0 on the cold boot floppy disk as noted above. The data 
that is retrieved from the backup media 21 regarding the full and incremental backup 
sessions are used by the cold boot program at step 86C to create a temporary data 
b'ase."). 

Referring to claim 30, Halladay in view of Reynolds et al. discloses a BIOS 
routine to detect a state of the flag, the BIOS routine to access the backup device in 
response to detecting that the flag indicates the fault (From line 20 of column 6 of 
Reynolds et al., "First, the computer system 101 is started up (Step AA). Next, basic 
input-output components of the operating system are loaded (Step AB), for example, 
into portions of memory 107. The basic input-output components are a subset of core 
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components 201 sufficient to enable processor 105 to check the special flag (in Step 
AC, below). They can include, for example, components to access storage mechanism 
108. Next, processor 105 determines whether a special flag is set (Step AC). This flag 
indicates whether fail-safe mode is to be established in response to a previous failure of 
an attempt to establish normal mode. The flag can be stored, for example, using 
storage mechanism 108." Further, from line 42 of column 6 of Reynolds et al., "If either 
the flag is set (Step AC) or a command to load the fail-safe mode was received (Step 
AD), the flag is cleared (Step AE), and minimal drivers 203 and required drivers 204 are 
loaded along with any of the core components 201 not already loaded as basic input- 
output components (Step AF). Thereafter, applications programs can be executed with 
the limited functionality provided by the minimal and required drivers (Step AG)." 
Further, from line 45 of column 8 of Halladay, "The cold boot application program at 
step 86 next initiates the hard drive restore process which populates the hard drive with 
all the application programs and application data to recreate the state of the hard drive 
immediately prior to the hard drive failure. The cold boot program instructs the user at 
step 86A to load the first backup media 21 into the backup drive 20 and proceeds at 
step 86B to read the directory information from this backup media 21 ."). 

Referring to claim 31 , Halladay discloses the software comprises operating 
system software (Figure 1, element 19.). 

Referring to claim 32, Halladay in view of Reynolds et al. discloses the backup 
device is adapted to retrieve an image containing user data and operating system 
software over the network in response to the flag (From line 20 of column 6 of Reynolds 
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et al., "First, the computer system 101 is started up (Step AA). Next, basic input-output 
components of the operating system are loaded (Step AB), for example, into portions of 
memory 107. The basic input-output components are a subset of core components 201 
sufficient to enable processor 105 to check the special flag (in Step AC, below). They 
can include, for example, components to access storage mechanism 108. Next, 
processor 105 determines whether a special flag is set (Step AC). This flag indicates 
whether fail-safe mode is to be established in response to a previous failure of an 
attempt to establish normal mode. The flag can be stored, for example, using storage 
mechanism 108." Further, from line 42 of column 6 of Reynolds et al., "If either the flag 
is set (Step AC) or a command to load the fail-safe mode was received (Step AD), the 
flag is cleared (Step AE), and minimal drivers 203 and required drivers 204 are loaded 
along with any of the core components 201 not already loaded as basic input-output 
components (Step AF). Thereafter, applications programs can be executed with the 
limited functionality provided by the minimal and required drivers (Step AG)." Further, 
from line 45 of column 8 of Halladay, "The cold boot application program at step 86 next 
initiates the hard drive restore process which populates the hard drive with all the 
application programs and application data to recreate the state of the hard drive 
immediately prior to the hard drive failure. The cold boot program instructs the user at 
step 86A to load the first backup media 21 into the backup drive 20 and proceeds at 
step 86B to read the directory information from this backup media 21."). 
6. Claim 8 rejected under 35 U.S.C. 1 03(a) as being unpatentable over US 
5713024 to Halladay in view of US 5627964 to Reynolds as applied to claim 1 above, 
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and further in view of US 6381694 to Yen. Referring to claim 8, although Halladay in 
view of Reynolds et al. do not specifically disclose the first operational element 
comprises a disk drive having plural partitions, and wherein the backup device 
comprises one of the partitions, using a partition for recovery is known in the art. An 
example of this is shown by Yen, from line 66 of column 1 , "In accordance with the 
present invention, the foregoing objective is achieved by means of a user-hidden 
secondary volume or partition in the computer permanent storage mechanism, e.g., 
hard disk. If an error is detected which would normally result in an operational failure, 
the computer branches to recovery software stored in the secondary volume. For 
example, in the case of startup errors, the recovery software can include an alternate 
startup application which enables the computer to be booted. In one embodiment, the 
startup application installs a minimal operating system on the primary volume and then 
restarts the computer. Due to the presence of the minimal operating system installed in 
the primary volume, the computer is able to start. As a result, the user is not left with a 
non-functioning computer." A person of ordinary skill in the art at the time of the 
invention would have been motivated to have a second partition for recovery because, 
from line 17 of column 4, "The recovery software is located in a separate area of 
permanent storage, rather than the main area, to ensure its reliability." 
7. Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over US 
5713024 to Halladay as applied to claim 12 above, and further in view of US 4972316 to 
Dixon et al. Referring to claim 24, Halladay discloses in response to the fault, formatting 
a storage device and subsequently storing image data in the storage device (From line 
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22 of column 8, 'The cold boot process is typically initiated by the user in response to 
the failure of the hard drive, which has caused the loss of all the data and application 
programs that were stored thereon. The user initiates the cold boot process, which is 
illustrated in flow diagram form in FIG. 8, by loading the cold boot floppy disk into the 
floppy drive of the computer system at step 81 . At step 82, the user boots the computer 
system 1 , which searches the hard drive and the cold boot floppy disk for the proper 
startup program. The computer system 1 identifies the floppy disk as a bootable disk 
and reads the cold boot disk to locate the auto.sub.-- exec.bat file written thereon. The 
computer system 1 , at step 83, reads the auto.sub.-- exec.bat file from the cold boot 
floppy disk, which auto.sub.-- exec.bat file directs the computer system 1 to the cold 
boot application program that is written on the cold boot floppy disk. At step 84, the 
computer system 1 executes the cold boot application program/which instructs the 
computer system 1 to run the disk format operation, which is also stored on the cold 
b ? oot floppy disk, on the newly installed hard drive. At step 85, the computer system 1 
reads the disk format program from the cold boot floppy disk and initiates a hard drive 
format process which formats the hard drive in well-known fashion and restores the 
hard drive parameters, establishing partitions, etc. The cold boot application program at 
step 86 next initiates the hard drive restore process which populates the hard drive with 
all the application programs and application data to recreate the state of the hard drive 
immediately prior to the hard drive failure.")- Although Halladay does not specifically 
disclose this formatting comprises scanning a storage device to determine portions of 
the storage device that are defective; and storing the image in portions of the storage 
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device other than the portions that are defective, mapping out defective portions of a 
disk during formatting is well known in the art. An example of this is shown by Dixon et 
al., from line 50 of column 1 , "One problem that is known in the art, arises because of 
the fact that defects exist in the disk storage media. Thus, sectors containing such 
defects are considered bad and cannot be used. Such bad sectors are normally 
identified by formatting and later uses thereof avoided by simply skipping a bad sector." 
A person of ordinary skill in the art at the time of the invention would have been 
rnotivated to map out a bad sector because, from line 52 of column 1 of Dixon et al. 
"sectors containing such defects are considered bad and cannot be used". 
8. Claims 25 and 26 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over US 5713024 to Halladay as applied to claim 12 above, and further in view of US 
5627964 to Reynolds et al. Referring to claim 25, although Halladay does not 
specifically disclose setting a flag in response to detecting the operating portion of the 
system has experienced a fault; and a BIOS routine to detect whether the flag has been 
set, using a BIOS to detect a flag that indicates failure is well known in the art. An 
example of this is shown by Reynolds et al., from line 20 of column 6, "First, the 
computer system 101 is started up (Step AA). Next, basic input-output components of 
the operating system are loaded (Step AB), for example, into portions of memory 107. 
the basic input-output components are a subset of core components 201 sufficient to 
enable processor 105 to check the special flag (in Step AC, below). They can include, 
for example, components to access storage mechanism 108. Next, processor 105 
determines whether a special flag is set (Step AC). This flag indicates whether fail-safe 
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mode is to be established in response to a previous failure of an attempt to establish 
normal mode. The flag can be stored, for example, using storage mechanism 108." A 
person of ordinary skill in the art at the time of the invention would have been motivated 
to indicate a failure to initiate recovery because, from line 29 of column 6, "indicates 
whether fail-safe mode is to be established in response to a previous failure of an 
attempt to establish normal mode". 

Referring to 26, Halladay in view of Reynolds et al. discloses the BIOS routine to 
access the backup device to load a routine for communicating over the network in 
response to detecting that the flag has been set (From line 42 of column 6, "If either the 
flag is set (Step AC) or a command to load the fail-safe mode was received (Step AD), 
the flag is cleared (Step AE), and minimal drivers 203 and required drivers 204 are 
loaded along with any of the core components 201 not already loaded as basic input- 
output components (Step AF). Thereafter, applications programs can be executed with 
the limited functionality provided by the minimal and required drivers (Step AG)." 
Further, from line 45 of column 8 of Halladay, "The cold boot application program at 
step 86 next initiates the hard drive restore process which populates the hard drive with 
all the application programs and application data to recreate the state of the hard drive 
immediately prior to the hard drive failure. The cold boot program instructs the user at 
step 86A to load the first backup media 21 into the backup drive 20 and proceeds at 
step 86B to read the directory information from this backup media 21."). 
9. Claims 27, 29, 33 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over US 5713024 to Halladay in view of US 4972316 to Dixon et al. Referring to claim 
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27, Halladay discloses a system to detect if an operating portion of the system has 
experienced a fault (From line 57 of column 1 , "If a failure occurs, the cold boot data 
backup system performs the data file location, retrieval and restore operations, 
independent of the user."); access a backup device to enable communication over a 
network (From line 45 of column 8, "The cold boot application program at step 86 next 
initiates the hard drive restore process which populates the hard drive with all the 
application programs and application data to recreate the state of the hard drive 
immediately prior to the hard drive failure. The cold boot program instructs the user at 
step 86A to load the first backup media 21 into the backup drive 20 and proceeds at 
step 86B to read the directory information from this backup media 21 ."); retrieve data to 
recover the sytem over the network, the data comprising an image containing user data 
and operating system software (From line 53 of column 8, "The backup media 21 is 
searched for full and incremental backup sessions, each of which are identified via 
system IDs in the ID history that was written by the cold boot apparatus 10 on the cold 
boot floppy disk as noted above."); and recovering the system using the image (From 
line 57 of column 8, "The data that is retrieved from the backup media 21 regarding the 
fall and incremental backup sessions are used by the cold boot program at step 86C to 
create a temporary data base. The backup media read process of steps 86A and 86B 
are repeated for each backup media that has been created for the computer system 1 
until at step 86C it is determined that the last backup media 21 has been read."). 
Halladay further discloses in response to the fault, formatting a storage device and 
subsequently storing image data in the storage device (From line 22 of column 8, The 
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cold boot process is typically initiated by the user in response to the failure of the hard 
drive, which has caused the loss of all the data and application programs that were 
stored thereon. The user initiates the cold boot process, which is illustrated in flow 
diagram form in FIG. 8, by loading the cold boot floppy disk into the floppy drive of the 
computer system at step 81 . At step 82, the user boots the computer system 1 , which 
searches the hard drive and the cold boot floppy disk for the proper startup program. 
The computer system 1 identifies the floppy disk as a bootable disk and reads the cold 
boot disk to locate the auto.sub.-- exec.bat file written thereon. The computer system 1 , 
at step 83, reads the auto.sub.- exec.bat file from the cold boot floppy disk, which 
auto.sub.-- exec.bat file directs the computer system 1 to the cold boot application 
program that is written on the cold boot floppy disk. At step 84, the computer system 1 
executes the cold boot application program, which instructs the computer system 1 to 
run the disk format operation, which is also stored on the cold boot floppy disk, on the 
newly installed hard drive. At step 85, the computer system 1 reads the disk format 
program from the cold boot floppy disk and initiates a hard drive format process which 
formats the hard drive in well-known fashion and restores the hard drive parameters, 
establishing partitions, etc. The cold boot application program at step 86 next initiates 
the hard drive restore process which populates the hard drive with all the application 
programs and application data to recreate the state of the hard drive immediately prior 
to the hard drive failure."). Although Halladay does not specifically disclose this 
formatting comprises scanning a storage device to determine portions of the storage 
device that are defective; and storing the image in portions of the storage device other 
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than the portions that are defective, mapping out defective portions of a disk during 
formatting is well known in the art. An example of this is shown by Dixon et al., from line 
50 of column 1 , "One problem that is known in the art, arises because of the fact that 
defects exist in the disk storage media. Thus, sectors containing such defects are 
considered bad and cannot be used. Such bad sectors are normally identified by 
formatting and later uses thereof avoided by simply skipping a bad sector." A person of 
ordinary skill in the art at the time of the invention would have been motivated to map 
out a bad sector because, from line 52 of column 1 of Dixon et al. "sectors containing 
such defects are considered bad and cannot be used". 

; Referring to claim 29, Halladay discloses a main storage device (From line 59 of 
column 4, "In a personal computer, this backup is a dump of the contents of the hard 
drive."); a backup storage device, a first routine executable to boot from the backup 
storage device in case of a system fault (From line 57 of column 7, "The cold boot 
apparatus 10 typically consists of an application program resident on computer system 
1 , which is used as described herein to create a cold boot floppy disk which is used to 
cold boot the computer system I in the event the memory of computer system 1 false 
and must be completely restored."), the backup storage device enabling access over a 
network to retrieve data from a network to recover the system, wherein the retrieved 
data comprises an image containing user data and operating system software (From 
line 45 of column 8, "The cold boot application program at step 86 next initiates the hard 
drive restore process which populates the hard drive with all the application programs 
and application data to recreate the state of the hard drive immediately prior to the hard 
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drive failure. The cold boot program instructs the user at step 86A to load the first 
backup media 21 into the backup drive 20 and proceeds at step 86B to read the 
directory information from this backup media 21 . The backup media 21 is searched for 
full and incremental backup sessions, each of which are identified via system IDs in the 
ID history that was written by the cold boot apparatus 10 on the cold boot floppy disk as 
noted above. The data that is retrieved from the backup media 21 regarding the full and 
incremental backup sessions are used by the cold boot program at step 86C to create a 
temporary data base. The backup media read process of steps 86A and 86B are 
repeated for each backup media that has been created for the computer system 1 until 
at step 86C it is determined that the last backup media 21 has been read.").Halladay 
further discloses in response to the fault, a second routine to format a storage device 
and subsequently store image data in the storage device (From line 22 of column 8, 
The cold boot process is typically initiated by the user in response to the failure of the 
hard drive, which has caused the loss of all the data and application programs that were 
stored thereon. The user initiates the cold boot process, which is illustrated in flow 
diagram form in FIG. 8, by loading the cold boot floppy disk into the floppy drive of the 
computer system at step 81 . At step 82, the user boots the computer system 1 , which 
searches the hard drive and the cold boot floppy disk for the proper startup program. 
The computer system 1 identifies the floppy disk as a bootable disk and reads the cold 
boot disk to locate the auto.sub.- exec.bat file written thereon. The computer system 1 , 
at step 83, reads the auto.sub.-- exec.bat file from the cold boot floppy disk, which 
auto.sub.- exec.bat file directs the computer system 1 to the cold boot application 
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program that is written on the cold boot floppy disk. At step 84, the computer system 1 
executes the cold boot application program, which instructs the computer system 1 to 
run the disk format operation, which is also stored on the cold boot floppy disk, on the 
newly installed hard drive. At step 85, the computer system 1 reads the disk format 
program from the cold boot floppy disk and initiates a hard drive format process which 
formats the hard drive in well-known fashion and restores the hard drive parameters, 
establishing partitions, etc. The cold boot application program at step 86 next initiates 
the hard drive restore process which populates the hard drive with all the application 
programs and application data to recreate the state of the hard drive immediately prior 
to the hard drive failure."). Although Halladay does not specifically disclose this 
formatting comprises scanning a storage device to determine portions of the storage 
device that are defective; and storing the image in portions of the storage device other 
than the portions that are defective, mapping out defective portions of a disk during 
formatting is well known in the art. An example of this is shown by Dixon et al., from line 
50 of column 1 , "One problem that is known in the art, arises because of the fact that 
defects exist in the disk storage media. Thus, sectors containing such defects are 
considered bad and cannot be used. Such bad sectors are normally identified by 
formatting and later uses thereof avoided by simply skipping a bad sector." A person of 
ordinary skill in the art at the time of the invention would have been motivated to map 
out a bad sector because, from line 52 of column 1 of Dixon et al. "sectors containing 
such defects are considered bad and cannot be used". 

Referring to claim 33, Halladay in view of Dixon et al. discloses storing the 
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retrieved data comprises storing the retrieved image containing user data and operating 
system software in the portions of the storage device other than the portions that are 
identified to be defective by the scan (From line 50 of column 1 of Dixon et al., "One 
problem that is known in the art, arises because of the fact that defects exist in the disk 
storage media. Thus, sectors containing such defects are considered bad and cannot 
be used. Such bad sectors are normally identified by formatting and later uses thereof 
avoided by simply skipping a bad sector."). 

10. Claim 28 is rejected under 35 U.S.C. 103(a) as being unpatentable over US 
5713024 to Halladay in view of US 4972316 to Dixon et al. as applied to claim 27 
above, and further in view of US 5627964 to Reynolds et al. Although Hallday in view of 
Dixon et al. do not specifically disclose a system to set a flag in response to the fault; 
load a BIOS routine to detect whether the flag is set; and cause the BIOS routine to load 
a, second routine in response to detecting the flag is set, using a BIOS to detect a flag 
that indicates failure, and do something in response, is well known in the art. An 
example of this is shown by Reynolds et al., from line 20 of column 6, "First, the 
computer system 101 is started up (Step AA). Next, basic input-output components of 
the operating system are loaded (Step AB), for example, into portions of memory 107. 
The basic input-output components are a subset of core components 201 sufficient to 
enable processor 105 to check the special flag (in Step AC, below). They can include, 
for example, components to access storage mechanism 108. Next, processor 105 
determines whether a special flag is set (Step AC). This flag indicates whether fail-safe 
mode is to be established in response to a previous failure of an attempt to establish 
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normal mode. The flag can be stored, for example, using storage mechanism 108." 
Further, from line 42 of column 6, "If either the flag is set (Step AC) or a command to 
load the fail-safe mode was received (Step AD), the flag is cleared (Step AE), and 
minimal drivers 203 and required drivers 204 are loaded along with any of the core 
components 201 not already loaded as basic input-output components (Step AF). 
Thereafter, applications programs can be executed with the limited functionality 
provided by the minimal and required drivers (Step AG)." Further, from line 45 of column 
8 of Halladay, "The cold boot application program at step 86 next initiates the hard drive 
restore process which populates the hard drive with all the application programs and 
application data to recreate the state of the hard drive immediately prior to the hard 
drive failure. The cold boot program instructs the user at step 86A to load the first 
backup media 21 into the backup drive 20 and proceeds at step 86B to read the 
directory information from this backup media 21 ."A person of ordinary skill in the art at 
the time of the invention would have been motivated to indicate a failure to initiate 
recovery because, from line 29 of column 6, "indicates whether fail-safe mode is to be 
established in response to a previous failure of an attempt to establish normal mode". 

Response to Arguments 

1 1 . Applicant's arguments with respect to claims 1 -33 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

1 2. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 
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